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FACING THE MUSIC:

TRADITIONAL CULTURE AND COPYRIGHT


To what extent should copyright law protect the use 
and exploitation of traditional culture belonging to 
indigenous communities? Judges in the United States, and 
many lawmakers of the World Trade Organization, consider 
traditional culture part of the public domain. As a result, 
musical composers are largely free to incorporate traditional 
tunes into compositions, without either recognition or 
economic compensation. 

The purpose of US copyright law, and the copyright 
framework embodied in the World Trade Organization’s 
Agreement on the Trade Related Aspects of Intellectual 
Property, is to promote the creativity of authors through 
recognition of their work. Such laws presume that a single 
author merits exclusive rights over the copyright work 
because it is only through an author’s individual genius that a 
copyrightable work can be created.The theory is that by 
providing an economic incentive to authors, the legal regime 
will nurture the creative process. A corollary assumption is 
that the absence of any reward for the creative effort would 
undermine the creative process. The copyright law 
formalizes this theory by regulating the definition, ownership 
and permissible uses of individual works. Copyright law 
affords to the author of a work the right to reproduce, 
distribute, perform, display or make derivative works from 
the copyrighted work. Infringement actions arise where 
third parties make use of the work or copy a substantial 
part of the work without permission of the author. 

Such a regime certainly encourages individual authors to 
create; however, it ignores very important components of 
the creative process. In particular, this model overlooks and, 
arguably, discriminates against the interests of the authors of 
indigenous or traditional musical works. For instance, 
copyright law asserts that a work must, in effect, be written 
down for it to be copyrightable; this works against traditional 
cultures that conventionally transmit their work orally. 
Likewise, a copyright law will only protect those works that 
were created after the law’s enactment; much traditional 
music, however, was created prior to the establishment of 
the laws and is therefore considered free for all to use. 

Bryan Bachner, Ph.D., will present musical illustrations and 
discuss recent cases in South Africa and China that reveal 
how indigenous cultures are challenging the copyright law 
status quo and seeking recognition for their contributions to 
modern musical works. In South Africa the estate of a Zulu 
songwriter, Solomon Linda, has disputed the copyright claim 
of the owner of “The Lion Sleeps Tonight,” a song licensed 
by Disney Enterprises, Inc. and used extensively in film and 
the theater worldwide.The case was settled out of court 
with the copyright owner paying millions of dollars in 
royalties to the Linda family. In China, 
ethnomusicologist/composer Guo Song has clashed with an 
ethnic minority over the acknowledgment of the minority’s 

contribution to a copyright work.The Beijing Intermediate 
People’s Court ruled that Guo Song must recognize their 
musical contribution in all future publications associated with 
the song. 

Cases such as these raise serious questions about the 
future creativity of the cultural industries.Why are authors of 
traditional music treated like second class cultural citizens 
compared with authors of other genres of music?  What 
kind of moral integrity can a cultural business claim when it 
misappropriates the work of others? How many songs are 
traditional authors and/or custodians concealing from the 
modern music industry because of their knowledge that they 
have no leverage or control over the use of their songs? 
How significant is the loss suffered by culture generally and 
the musical industries specifically when the creation of 
traditional music dries up because there are no incentives 
for traditional musicians to continue to develop their music? 

Bryan Bachner 
Assistant Director of Legal Research and 
Chief of the Eastern Law Division 
Law Library of Congress 

Bryan Bachner was the first American to receive his 
Ph.D. in Law from Wuhan University in China. His 
dissertation focused on a parallel question in the field of 
patent law and its impact upon the development of 
traditional Chinese medicine. For the last 15 years, Dr. 
Bachner served as an Associate Professor of Law at the City 
University of Hong Kong. He served as the Chairman of the 
Board of Governors of the Friends of the Earth (HK) and 
has consulted for governments and multinational 
corporations in the Asian region. He is currently Assistant 
Director of Legal Research at the Law Library of Congress 
and chief of the Eastern Law Division that covers the Asia 
Pacific, Middle East and Africa.The Legal Research 
Directorate provides legal research and reference services to 
the United States Congress, executive agencies and the 
Supreme Court. 

Dr. Bachner’s viewpoints expressed in this presentation 
are his alone and do not necessarily reflect the opinions of 
the Library of Congress. 

'The American Folklife Center was created by Congress in 
1976 and placed at the Library of Congress to “preserve and 
present American Folklife” through programs of research, 
documentation, archival preservation, reference service, live 
performance, exhibition, public programs, and 
training.The Folklife Center includes the Archive 
of Folk Culture, which was established in 1928 
and is now one of the largest collections of 
ethnographic material from the United States 
and around the world. Check out our web 
site www.loc.gov/folklife 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


